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Ms. Donna R. Searcy
Secretary
Room 222
Federal communications commission
1919 M Street, N.W.
Washington, D.C. 20554

Re: MM Docket 110. 92-51J
Review of the Commission's
Requlations and policies
Affectinq Investment in
the Broadcast Industry

Dear Ms. Searcy:

In its Notice of Proposed Rule Making in the above­
referenced proceeding, the Commission discussed the decision in
In re Tak Communications. Inc., 1991 Bankr. LEXIS 1407 (Bankr.
W.O. Wis. Oct. 8, 1991), aff'd, 138 B.R. 568 (W.O. Wis. 1992), in
which the bankruptcy court concluded that the FCC prohibits
creditors from holding security interests in broadcast licenses.
The decision was appealed to the united States Court of Appeals
for the Seventh Circuit, which recently issued a decision.

For the purpose of completing the record in this
proceeding, we submit herewith a copy of the Court of Appeals'
decision. The court affirms the lower court's decision, rejects
the reasoning in the Ridgely decision, and concludes that the
question of whether security interests in FCC licenses should be
permitted is "a matter for the FCC rather than the courts to
decide."

i

t./



I
h-
e
10

~

o S
1LJ ~ ~~ ]:> a: ~:>§_ ~ L.U

ijj C\I §~
o .C\I ~~
IJJ ~ ,~c:e ~ f

I
~
;><"',0-4
'/'}

:'-l
~
j
:;)
:...
j

Of'>
~~

If)

N

r)

<0
N

<0
<;;)
It)

fJ

I-
N

0
rl

r) Ico
'-.-i
o-l
'.
t':t
0

l

Ju tit!

Itniteb &tattB <ltnutt of Appra16
.JIor- tile lhumtJr (liradl

No. 92-1961
IN 'mE MATrBR OF:

TAl.. CoMMUNICATIONS, INCORPORATED,

lJebtor.AfJIMlle6

ArPBAt. or: Nsw BANK OF NEW EHGLAMD, N.A., indio
vidually and .. agent for CHSMICAL BANK,
TIlE NEW CoIfHECTlctrr BANK AND TBmrr
CoMPANY. N.A., HELLER FINANCIAL, IN­
CORPORATED. TIll: BANK 01' NOVA ScoTtA,
AliE1UTRlBr CoMPANY NATIONAl, A.'!8OClA­
TION, and NORWEST BANI MINN£8CYI'A,
NATIONAL AssocIATION

Appeal f'n!m the u.ted 8laIe. Ilk!lrkt P.ourt
AJr lhe Wrsl.em Distrid ...~

No.. 11 C 935-........ B. c:nIIb. CI6i4 h4g&

ARGUBD OCToBER 22, i992-DECIDED FEBRUAllY 9, 1998

Before MANION and RoVNER, Cireirit .htdge3, and
ESCHBACH. Sfmior Cirrait Jwtlg8.

RoVNER, Cin:trit hdge. The secured creditors of Tak
CornmunimionB, Ine. ("Tak") have 8880rted liens against.
lhe broadcasting IifeOS@ll iaued to Tak by the Federal
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Communications Connnission ("FCC").! After Tak flied a
voluntary banknlptey petition under Chapter 11 of the
Bankrol_lcy Code, these creditors iuiliak.-d an adver~ary

proceeding in the bankruptcy court see~ to have theil'
liens declared valid. The banknJptcy court ultim."lt.ely granted
summary judgment in favor of Tak and its oO-.cial commit­
tee of unsecured creditors, concluding that the FCC pro­
hibits creditors from holding security intel"@8t8 in broad­
cast lieenReS. In.,.e Tak Commtmicotimu, 1m., No. MM
11-91-00031, Adv_ No. 91-tJ078-11, 1991 Bankr. IAxls 1407,
1991 WL 330935 (Bam. W.D. Wis. Oct. 8, 1991). In a
carefully reasoned opinion, Chief Judge Barbara B. Cr:lhb
of the Western District of Wi900R8in afJinned the bank­
roptey court's decision. In re Tak Com.municutioR.a, l m:.,
138 B.R. 568 (W.O. Wis. 1992). Tak'a secured creditors

.-These ue~ arille from revolving tTetlit lind seamty &greeUIf!JllR

between Tak (as wen III another corporation that later mer~('d

with 'fa, Tak-WGRt,) and Dank of New England, N.A. (C'BIUlk
uf New F;ngland"), Chemieal Bank, 1be Connecticut Bank anti
TruAt Company, N.A. ("Connedialt Bank"), lleUcr Finandal. Irw.•
The Bank of NoYa Scotia, Amcritrust. Company National Associ;ltion
(UAmeritmst"), and Norwest Bank 1IIinneMita, National AS!iI!Cllt.
lion ("Norwest") (collective'" "the Banks"). The Banb extelltkd
a $175 million line of credit to TlIk. and TItk currently owe!' t.he
DanJus $1fi9 million in princ:ipal uui oftr $9 million more in RC­
cnled Wereet. Cert.ain entities have~ to the B..Jut· dghts
under the agreements. The daitRB of Amerit.nst -.I Norwest have
been auigned to 'fCW Spechd CreditR and Cargill Finanrial Ser·
yices Corporation, reapedively. Bank of New England and Con­
ned.leut flank were closed by the Federal Deposit InBuranc:e Com­
pany (tire "FDIC"). Their rights were f.nInafened 10 two t'bridge"
bankB pumuant to the Financial ImWtutionB Refurm, Recovery alld
Bnl'on:ement Act-New Rank or New ~'tC1aDtI. NoA. ('tHew Bank
of New England") and New Conneetieut Bank and Trust ~Wl,Y,
N.A. These banks eventually were diMolved. and the FDIC Wafl
appointed reeeiver. Chemical Dank has aum!eded New Bank of
New England 88 agenL for the Banka in Lhis aetion.

Dotb Tall and the ofrlCial tommittee or TaIt'. unsecured aedilor.J
have oontealed ~ validity 0( the Banks' liens.

now appeal that ruling. We have jurisdiction punuant to
28 U.s.C. 1I158(d) and 1.291. Because the appeal presents
solely CIUeftLiollB of Jaw, our review is de ftO"l1O. See 1ft re
Rivinitts, Inc., 977 F.2d 1111, 1175 (7th Cir. 1992).

The ReeUred eredit01'11 mount two principal challenges
to the district eoort's ruling. First, they contend that. 0011­
trary lo Ute conc=hmioo of both the bankroptcy and distriet
courts, FCC policy dues not preclude third·party lenders
from holding geC!urity interests in broadcast licenses. Sec­
ond, they argue that the courts below lacked jurisdiction
to 888e88 FCC potiey and to deckle whether the secured
c)'editors' interests are contrary to that poJiey.

Having considered all of the arguments raised by the
BeCUl'OO creditors, we concl1lde that the district court's
reasoning was correct in all respeeta. Ac:cordiDgly, we af­
finn for t.he reaROll8 Bet forth in Judge Crabb'a opinion.­
We write further only to brielly diseuss an opinion issued
after Judge Crabb ruled: Inre RidgelJ CottmNtJic:o!iou,
lftc., 139 B.R. 374 (Bankr. D. Md. 1992).· Because the
district court did not have an opportunity to eoDSider
n.LlI '. rationale. and beeause the secured creditors
have baaed a substantial portion of their arguments here
on Ridgel,. a few wonk JIbout that opinion are in orner.

Ridgd1l does lend Jimite(l SUPI)()rl to the secured cred­
itors- position. Like the appellants in this C8Se, one of

I We note tiwt at oral arg:u.ment, eounsel for the secured credItors
diavowed lIIJ1 contention UIllt the <IMrict mart Md faIed to I'WCh
any of the __ preaenled to it.

I The Ridgcrfv oourL~ hid issued ooI,y a brief unpubtished
order bftuie Judce Crabb~d in this case. Su 138 B.ll. at. 512
{ciliDg In " «idgel. eo-muR~ INC., No. 89-5-1'106J8, 1991
Rankr. IJulS 1921. 1991 WL 312643 (Bukr. D. Md. Nov. %0,
199J». Seve.... weeks after Juclle Crabb iMlIed her dedI'lIion, mw­
ever, the bankruplq c:ourt ilIIIued a mpplemental opiDioD M\ing
forth In detaD ita rmdlnp of fact IUld ooneI.ullionll of law. 189 B.R.
314.
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Ridgely Communications' creditors, ~eritrust Comp.""v
National ~jat.ion (UAmeritrostlt), was a fuDy secund
creditor and helel a Cu'St priorit.y lien on an of the debt­
ors tangible and intangible 88Bets. When the debtor's two
radio stalions (including the broadcasUng licenses) were
BOld, Amerilrust claimed entitlement to t.he bulk of the
proceeds. Relying on Jo~CC polier, the debtor objected,
l.'Ontendinn; that AmeritruBt's lien reached no further than
the "hard' assets of the stations UlemRelves and did not
extend to the proceeds of the licenses. 'The bankruptcy
court diAagreed:

[AI creditor may perfect a seeurity interest in a debt­
or'i; F.e.C. broadeasting lken8(!, limited to the ex­
tent of t.he licensee'" proprietary righlB in the lieellRe
vis a vis private third parties. The right of "he li­
cellSCe c)"Ucial to this decision (und the ooly right ~­
ognizcd by t.ile Cow1. in thi.. ease) is the right of the
c)~ditor to claim proceeds received lIy the debtor
liccnsee (r()!n a private buyer in exchange for the
transfel· of the license to that buyer. 'fhe right to
receive su~h proceeds is a private right of the Ii­
ceI1Mee that conBtitul.cs a proprietary interest in which
a credit.or may perfect a security interest.

Td. at. 379. 'I'he court emphasized lhat its holding was oar­
rO\y and did not confer a broad right t.u assert blanket
security interests in broadtasting licenses or to use a se­
curell interest to foree the debtor to transfer the license
to the creditor or a third paTty. Id.4.

Ridgely discussed Judge Crabb's opinion at some length
and found it t.o be overbroad. 139 B.R. at 380. In t.he
bankruptcy court's view, by refusing- lo recognize any

4 Beeause Ridgelu rerognized & security int.enlll only m HM' Itl"O­
teeds fTOm lhe sale of • license, lhe case lenclll oltly partial l\U'I'

purt t.o the secured ueditors' J108iUun here. There has bef'lI no
saale of Till'. licenses alld, as uf Ute dllte of oral argtllncnt ill this
ease, no such sale \.81'1 rontemplllt~d.

i
J

)

security int.erest in a broadcasting license, Jud,e Crabb
went too Car in attempting to vindicate FCC policy and
overlooked the dut.y or the bankruptcy court. to 888e8S the
relatiYe right.R of debtors and creditor... Although the
hankraptcy court seomed to 1Igree.wiU1 Judae Crabb tlat
federal eourts baYe jurisdiction to 888e88 the validity of
a lien asserted against. the debtors estate in light of fed·
erallaw, in its view Bhe applied "the WI'Ollg federallaw.?O
I.l According to the Ridgell1 court, had Judge Crabb
loUowcd caBeR holding that broadW1ting licenses qualify
88 property of the estate within Ute meaning 01 section
641(a) or the Bankrupt.ey Code, .. ilL at 377·18, she would
"ve aeImowledpd a limited right in the seeured creditor
to tAc ale proeeeds or the licenseB. Id. at 380. Her deci­
sion aot to reeocnize even such a circumscribed right,
tberelJre, wall baaed upon an implicit. uaumption-and
in the bankruptcy court's view, an erroaeot18 one-that
broadca..,ling IiOORBe8 do not qualify ali property of Lbe
estate. Id.

We decline to adopt the rationale of Hulget1l for two
reasons. First. contrary to Ridgely'. interpretation, Judge
Crabb did not. reject the notion that a broadcasting license
may fall within the broad range of &&Bets that qualify AS
property of the estate. Indeed, she~11 assumed that.
il did constitut.e property of the estate. SH 138 B.R. at 576
(Ltiting I" n:~ BzpnJlfl, l11C., 114 B.R. 885 (Bankr.
S.D.N.Y. 1990), aJtd, 124 B.R. 426 (S.D.N.Y. 1991) (hold­
ing that; the debtor'8 interest in a broadeasting license
constitutes property or the estate), appeal dinriatd fur
DInt of jw.Ndidiun, Nos. 1418, 1655, 92-6006, 92-5007,
1992 U.S. App. LBxIs 32917, 1992 WL 379515 (2d eire
Dec. 17, 1992)). Scrond, the fact. that a license of this 9DI't
may mnstitute property of the estate within the meaning
of the Bankruptey Code does not neeessarily mean Utat
a creditor may hold a security interest in t.he license. &8
1ft T8 Smith, 94 B.R. 220, 221-22 (Bankr. M.D. Ga. 1988)
(holding Uuat a broadcasting license was property or the
estate but. not subject to a security iutere..).
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Whatever the practical benefits might be to erediwn
in permitting these interesls, even to the limited exteJlt
(Jennittcd by Ridgely, we 3KTCe wit.h lhe district com t
that. the FCC has cOJleWl.ellUy and unequivOt.'f.dly refus.'(l
to recognize such interest-s. No clearer statement of the
FCC's position can be found than the Commi88ion'8 re­
mark in Inn l'welve Seventy, Inc., 1 F.C.C.2d 966, 907
(l9rm): "Credit caJmot be extended in rutiance upon the
lic(m~e as all ~et frolll whic" the lieclLqee's obhgalions
may be satisfied ...." See also Stephen! IMu"., Inc.
11. McChmg, 789 F.2d 386, 390 (GUl eire 1986); S,,,,ith, 1'1
B.R. at 221. It may be t.rue, a8 1'ak's secured creditol's
suggest, that the FCC has shown some willingness to rH­
lax its stance on this subjed. See In 1'W Bill Welch, :1
F.e.C.R. 6602,6503 (1988) (approving for-profit sale of a
permit for constl'Uction of a cellular telephone facility on
ground that l'e)evanL provisions of the Communications
Act of 1934 "ut:( } not bar the for-profit sale to a priva' e
party, subject to prior Commission apprnval~ of wbatevPf
private rights a permittee has in its license") (Cootnotes
omit.ted).s However, as evidenced by its recent comment.s
reg-tll"ding a pending rulemaking inquiry, tile It'ce ha.'1 ppl

yet gone so far as to abandon its policy preeluding erefl­
ilors from holding security interests in broadcasting 1i­
censes. See Inveslmenl in the Broadcast lndU9try, 57 Fp,{1.
Reg. 14684, ] 4686 111 (April ~ 1992) (to be codified ,.t
47 C.F.R. pt. 73) (4IThe C.ommission historically has tal{(~'l

the view that its rule prohibiUng Reners from retainirtl{
a rev~ry interest and Us IMJlicy prohibiting third par-

5 But ft~ RUm In. nJ OnNlgo Cellulal' Po.rltaIra, 5 F.e.C.R. 76~H
(Mobile ServkCs Diy. 1990) (ooling lbnt a rmancial commitmenl
leUer purporting to grant the credltoe- of a cellular phone lieen(){)
applicant a future SCM!urity interest in the broadeast lil.~nse w;·~
im~r: "[ilt is well ~liBhed that a lirense is not an ass"t
oC \he lkensee alld does hOt give lIIlJ properly rigbts in the licem'~
itJletr tbal the Comnu99ion does not lftOgRize a 8f!Curity inleN'!,t
in a fieensc, and that credit eannol be extended ill .-eliBMe ,,}wn
the lw1Jse as an uslleL Trotti wh~h a licensee's obIigatiom mllY
tie Rl,tWied rt

).

ty security intereste were t.ed upon statutoq provisions
prohibiting the grant of ownership interests m the apec­
trum and the 888ignment by lIeensees of their interests in
a lieenae without prior Cornmisaioll approval''). Whether
to permit such interests is. as the parties agree, a mat·
ter for the FCC rather than the courts to decide.

With these added commentB, we affirm on the basis of
the district court's opinion. 138 B.R. 668.

N'FIRIIED.
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